
STATE 0F NEI,ir YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion
o f

Hudson Cold Storage & Freezer  Corp.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
tr 'ranchise Tax under Art icle 94 of the Tax Law for
the  F i sca l  Years  Ended  7 /31178 ,  7 /3 I /79 ,  713 I /80
and 7/37/81.

AFFIDAVIT OF MAIIING

Sta te  o f  New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
tha t  on  the  9 th  day  o f  September ,  1983,  she served the  w i th in  no t ice  o f
Dec is ion  by  cer t i f ied  mai l  upon Hudson Co ld  s to rage & Freezer  Corp . ,  the
pet i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Hudson Co ld  S torage & t r ' reezer  Corp .
R . R .  1 i 1 ,  B o x  8 2 A
Hudson, NY 12534

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) undei the-exi lusive care and cuitody of
the United SLates Postal  Service within the Stat.e of New York.

That deponent further says that the said addressee ls the petit ioner
here in and that  the address set  for th  on sa id wrapper  is  the last  known address
of  the pet i t ioner .

Sworn to
day

n  I  r l r ' a
\ I . , ^ , i . J 1 J  f L . \ i ) . i

e '  : ' , 1  t , !  a . r !  I  t  a
r ; r v - ( I L i i  I . ; . . t

before me th is
of  September,  1983

TC I.DIIII I ISTER
iilii I0 iAX LAW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Hudson Co ld  S torage & Freezer  Corp .

fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Corporat ion
f ' ranchise Tax under Art ic le 9A of the Tax Law for
t h e  F i s c a l  Y e a r s  E n d e d  7 / 3 f 1 7 8 ,  7 / 3 1 / 7 9 ,  7 / 3 I / 8 0
a n d  7  / 3 7 / 8 7 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department. of Taxation and Finance, over 18 years of age, and
that on the 9th day of september, 1983, she served the within notice of
Decision by cert i f ied mail upon Stephen L. Tarshis the representative of the
petit ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sealed postpaid wrapper  addressed as fo l lows:

Stephen L.  Tarshis
Rider, Drake, Somrners & loeb
P .0 .  Box  991
Newburgh, NY 12550

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the-  ex l lus ive care and cu i iody of
the uni ted s tates Posta l  serv ice wi th in  the s tate of  New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to
9th day

before me this
of  September,  1983.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12221

September 9,  1983

Hudson Cold Storage & Freezer Corp
R.R .  i f 1 ,  Box  82A
Hudson, NY 12534

You have now exhausted your r ight of  review at
Pursuant  to  sec t ion(s )  1090 o f  the  Tax  Law,  any
an adverse  dec is ion  by  the  Sta te  Tax  Commiss ion
Ar t i c le  78  o f  the  C iv i l  Prac t ice  law and Ru1es,
Supreme Court of  the State of New York, Albany
date  o f  th is  no t ice .

Gent. lemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

the admin is t rat ive level .
proceeding in courL to review
can only be insti tuted under
and must be commenced in the

County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxat. ion and Finance
Law Bureau - l i t igation Unit
Building /19 State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner t  s  Representat ive
Stephen L.  Tarshis
Rider, Drake, Somners & Loeb
P .0 .  Box  991
Newburgh, NY 12550
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

HUDSON COID STORAGE & FREEZER CORP.

for Redeterminat ion of a Def ic iency or for
Refund of Corporat ion Franchise Tax under
Ar t i c le  9 -A o f  the  Tax  Law fo r  the  F isca l  Years
Ended Ju ly  31  ,  1 .978,  Ju ly  31 ,  7979,  Ju ly  31 ,
1 9 8 0  a n d  J u l y  3 1 ,  1 9 8 1 .

DECISION

P e t i t i o n e r ,  H u d s o n  C o l d  S t o r a g e  &  F r e e z e r  C o r p . ,  R . R .  1 ,  B o x  8 2 A ,

Hudson, New York 72534, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of corporat ion franchise tax under Art . ic le 9-A of the Tax Law for

t h e  f i s c a l  y e a r s  e n d e d  J u l y  3 1 ,  1 9 7 8 ,  J u r y  3 1 ,  1 9 7 9 ,  J u l y  3 1 ,  1 9 8 0  a n d  J u l y  3 1 ,

1981 (F i le  Nos.  35227 and 38716) .

A  fo rmal  hear ing  was he ld  be fore  f ' rank  W.  Bar r ie ,  Hear ing  0 f f i cer ,  a t  the

off ices of the State Tax Commission, Bui lding /19, State Off ice Campus, Albany,

New York ,  on  February  10 ,  1983 a t  1 :30  P.14 .  and cont inued a t  Lhe same loca t ion

on February  18 ,  1983 a t  9 :40  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by  May 20 ,

1983.  Pet i t ioner  appeared by  R ider ,  Drake,  Sommers  & loeb,  P .C.  (S teven L .

Tarsh is ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Pau l  B .  coburn ,

E " q .  ( H a r r y  K a d i s h ,  E s q . ,  o f  c o u n s e l ) .  I n  a d d i t i o n ,  o n  M a r c h  1 4 ,  1 9 8 3 ,  p e t i t i o n e r ,

b y  R i d e r ,  D r a k e ,  S o m m e r s  &  L o e b ,  P . C .  ( S t e v e n  L .  T a r s h i s ,  E s q . ,  o f  c o u n s e l )  a n d

the  Aud i t  D iv is ion  by  John P.  Dunne,  Esq.  (Har ry  Kad ish ,  Esq. ,  o f  counse l )

executed a st ipulat ion which is incorporated into and made a part  of  this

d e c i s i o n .
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ISSUES

I .  Whether the storage of apples in control led atmosphere rooms may be

considered t 'processing" for purposes of determining whether pet i t ioner was

ent i t led to investment tax credits on the purchase of var ious equipment used in

i t s  b u s i n e s s .

I I .  I {hether al l  of  the equipmenL on which pet i t ioner claimed investment

tax  c red i ts  was used by  pe t i t ioner  fo r  the  s to rage o f  app les  in  cont ro l led

a tmosphere  rooms.

FINDINGS OF FACT

1.  0n  May 15 ,  1981,  the  Aud i t  D iv is ion  issued two s ta tements  o f  aud i t

adjustment against pet i t ioner,  Hudson cold storage & Freezer corp. One

a l leged a  corpora t ion  f ranch ise  tax  de f ic iency  o f  $500.40  p lus  in te res t  fo r

pe t i t ioner 's  f i sca l  year  ended Ju ly  31 ,  1978 and prov ided the  fo l low ing  exp lana-

t ion :

"An investment tax credit ,  computed in accordance with Sect ion
210.72  o f  Ar t i c le  9 -A o f  the  Tax  Law,  may be  a l lowed on  quar i f ied
property.  In order to qual i fy for the credit ,  the property must be
principal ly used in the product ion of goods by manufactur ing.
Accord ing ly ,  your  inves tment  tax  c red i t  has  been d isa l lowed. t '

The second a l leged a  corpora t ion  f ranch ise  tax  de f ic iency  o f  $4 ,564.00

p lus  inLeres t  fo r  pe t i t ioner 's  f i sca l  year  ended Ju ly  31r  7979 and incorpora ted

the explanat ion noted above.

2 .  0n  Ju ly  22 ,  1981,  the  Aud i t  D iv is ion  issued two no t ices  o f  de f ic iency

aga ins t  pe t i t ioner .  One a l leged a  corpora t ion  tax  de f ic iency  o f  $500.40  p lus

in te res t  fo r  pe t i t ioner 's  f i sca l  year  ended Ju ly  31 ,  1978.  The second a l leged

a corpora t ion  tax  de f ic iency  o f  $41564.00  p lus  in te res t  fo r  pe t i t ioner 's  f i sca l

year  ended Ju ly  31 ,  7979.
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3 .  On February  26 ,1 .982,  the  Aud i t .  D iv is ion  issued two add i t iona l  s ta tements

o f  aud i t  ad jus tment  aga ins t  pe t i t ioner .  One a l leged a  corpora t ion  f ranch ise

tax  de f ic iency  o f  $1 ,857.88  p lus  in te res t  fo r  pe t i t ioner 's  f i sca l  year  ended

Ju ly  31 ,  1980.  The second a l leged a  corpora t ion  f ranch ise  tax  de f ic iency  o f

$682.00  p lus  in te res t  fo r  the  f i sca l  year  ended Ju ly  31 ,  1981 and prov ided the

fol lowing explanat ion (which was incorporated into the Statement of Audit

Ad jus tment  fo r  the  per iod  ended Ju ly  31 ,  1980) :

" In order to qual i fy for the investment tax credit ,  the property
must be pr incipal ly used in the product ion of goods by manufactur ing.
Accordingly,  your investment tax credit .  has been disal lowed."

4 .  On May 7 ,  7982-  the  Aud i t  D iv is ion  issued two no t ices  o f  de f ic iency

aga ins t  pe t i t ioner .  One a l leged a  corpora t ion  tax  de f ic iency  o f  $1 ,857.88  p lus

in te res t  fo r  the  per iod  ended Ju ly  31 ,  1980.  The second a l leged a  corpora t ion

tax  de f ic iency  o f  $682.00  p lus  in te res t  fo r  the  per iod  ended Ju ty  31 ,  1981.

5 .  Pet iL ioner  f i led  a  Form CT-3 ,  New York  Corpora t ion  Franch ise  Tax

Repor t ,  fo r  each f i sca l  year  a t  i ssue.  I t  a lso  f i led  a  Form CT-46,  C la im fo r

Investment Tax Credit ,  for each year at issue and calculated i ts tax l iabi l i ty

after c laiming investment tax credits as fol lows:

F isca1 Year
Ended

Ju ly  31 ,  7978

Ju Iy  31 ,  1979

Descr ip t ion
of Property

control led atmosphere room

1978 TOTAI

control led atmosphere room
control led atmosphere room
grader  and bagger
fo rk l i f t
manufacturing equipment
manufacturing equipment

1979 ToTAI

Investment Tax
Cred i t  C la imed

$  500 .40

$ soo.40

$1 ,103 .00
667  .OO

2 ,  108 .00
273 .00
272 .00
141  . 00

$4;524:00



J u l y  3 1 ,  1 9 8 0
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cont.rol led atmosphere room
add i t ions

control led atmosphere room
add i t ions

Lwo conveyors
b ins
rear grader conveyor
e lec t r i c  fo rk l i f t
fo rk l i f t

19BO TOTAI

sca le  fo r  packhouse
f low sca ld  app l i ca to r
water  cont ro l le r
blower fan

1981 ToTAI

Ju ly  31 ,  1981

York State Department of Agricul ture and
cont ro l led  a tmosphere  s to rage o f  app les .

Markets has regulat ions
1 NYCRR Part 187.

$  77  . 16

27 .52

80 .80
807 .60
70 .80

500 .00
300 .00

$T;E57.m

$  29 .00
631  . 00

9  . 00
13 .00

$---6E2. oo

6.  Pet i t ioner  i s  a  New York  corpora t ion  loca ted  in  Hudson,  New York

wh ich ,  accord ing  to  the  tes t imony o f  i t s  p res ident ,  Mar t in  A .  Michae lson,

opera tes  a  r rcont ro l led  a tmosphere  fac i l i t y  bas ica l l y  used fo r  s to r ing  app les

that are grown in Columbia County and a few of the other surrounding count ies.I t

I t  i s  a  subs id ia ry  o f  Un i ted  App1e Sa les ,  Inc .  wh ich  marke ts  most  o f  the  app les

grown in Columbia County.

7. Apples are harvested during the late summer and early autumn and

brought t .o pet. i t ioner 's control led atmosphere faci l i ty where they are dipped in

a stop-scald solut ion which retards the apples from turning black. They are

then placed in control led atmosphere storage where the oxygen level is brought

down from approximately twenty-one percent oxygen to three percent oxygen and

the carbon dioxide level is increased from .05 percent to a range of f rom two

and one-half  percent to f ive percent depending on the var iety of apple. The

apples are stored for at  least ninety days at the low oxygen, increased carbon

dioxi ,c le level l  which retards the apples from matur ing.

1 
Thu N"*

governing the
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B.  A  cont ro l led  a tmosphere  s to rage room is  comple te ly  f i l l ed  w i th

apples from the back of the room to the door with no aisle space lef t  in the

room. The room is then hermetical lv sealed and is not reentered for at  least

ninety days unless an emergency ar ises.

9 .  Accord ing  to  Mr .  Michae lson,  cont ro l led  a tmosphere  s to rage o f  app les

ext.ends the l i fe of apples so they are marketable on a twelve month basis whi le

"regular cold storage apples are only sui table for market ing maybe four or f ive

months  a  year " .  In  add i t ion ,  " the  app les  w i l l  be  kept  c r i sp ie r ,  f i rmer ,  more

f lavorful ,  sweeter,  in a cont.rol led atmosphere si tuat ion as against a regular

co ld  s to rage s i tua t ion .  "

10 .  Accord ing  to  Dr .  George Dav id  B lanp ied ,  a  p ro fessor  in  the  Depar tmenL

of Pomology (the science that deals with frui t  and frui t  growing) at The New

York  Sta te  Co l lege o f  Agr icu l tu re  and L i fe  Sc iences  a t  Corne l l  Un ivers i ty ,

r thaca, New York, the rate of respiraEion2 and the rate of r ipening may be

retarded by lowering the temperature, lowering the amount of oxygen and increasing

the amount of carbon dioxide around the frui t .  The advantage of control led

atmosphere storage over cold st .orage is that al l  Lhree ways of retarding

ripening and respirat ion are combined in control led atmosphere storage.

According to Dr.  Blanpied, apples in control led atmosphere storage wi l l  tend to

lose  the i r  ac id i ty ,  and the i r  s ta rch  w i l l  be  conver ted  in to  sugar .

11. A11 of the equipment for which pet i t ioner claimed investment tax

cred i ts  was deprec iab le  pursuant  to  the  I .R .C.  5167,  had usefu l  l i ves  o f  four

years  o r  more ,  was  acqu i red  by  purchase as  de f ined in  I .R .C.  S179(d)  and was

situated in New York State. Pet i t ioner conLends that al l  of  the equipment was

)- 
Apples carry on a

picked whereby frui t
Carbon d iox ide ,  water

process cal led respirat ion even after they have been
sugars are oxidized in the presence of oxygen in the air .
vapor  and heat  a re  p roduced by  the  process .



used by i t  in the product ion

ent i t led to claim investment
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o f  goods  by  process ing ,  and there fore  i t  i s

tax  c red i ts .

CONCTUSIONS OF tAW

A.  That  pursuant  t .o  Tax  Law 5210.12(b) ,  a  corpora t ion  sub jec t  to  taxa t ion

under Art ic le 9-A of the Tax Law is ent i t led to an investment tax credit  with

respec t  to  tang ib le  persona l  p roper ty  wh ich  is  deprec iab le  pursuant  to  I .R .C.

5167,  has  a  use fu l  l i fe  o f  four  years  o r  longer ,  i s  acqu i red  by  purchase as

d e f i n e d  i n  I . R . C .  S 1 7 9 ( d ) ,  h a s  a  s i t u s  i n  N e w  Y o r k  a n d  i s  " p r i n c i p a l l y  u s e d  b y

Lhe taxpayer in the product ion of goods by manufactur ing, processing, assembling.

Pursuant to Finding of Fact "11",  supra, in order to determine whether pet i t ioner

is ent i t led to investment Lax credits on the purchase of var ious equipment,  we

must resolve whether such equipment was '?pr incipal ly used by the taxpayer in

the  producL ion  o f  goods  by  manufac tur ing ,  p rocess ing ,  assembl ing . . . " .

B .  That  p rocess ing  is  an  opera t ion  whereby  raw mater ia l  i s  sub jec ted  to

some special  t reatment,  by art . i f ic ial  or natural  means, which transforms or

a l te rs  i t s  fo rm,  s ta te  o r  cond i t ion .  Mat te r  o f  Cont inenta l  Termina ls ,  fnc .

S ta te  Tax  Commiss ion ,  March  5 ,  7982.

C. That the control led atmosphere storage of apples does not const i tute

process ing  s ince  the  end resu l t  o f  con t ro l led  a tmosphere  s to rage is  no t  a

product  so s igni f icant ly  d i f ferent  f rom the raw mater ia l  t .hat  such sLorage may

be deemed "process ing" .  See Mat te r  o f  J .  H .  Wat t1es ,  Inc . ,  S ta te  Tax  Commiss ion

O c t o b e r  3 0 ,  1 9 8 1 .

D. That since we have determined that Lhe control led atmosphere storage

of  app les  does  no t  cons t i tu te  p rocess ing ,  i t  i s  no t  necessary  fo r  us  to  dec ide

whether al l  of  the equipment on which pet i t ioner claimed investment tax credits



was used by pet i t . ioner for

rooms.

E.  That  the  pe t i t ion

DATED: Albany, New York

sEP 0 9 1e83

- 7 -

the storage of apples in conLrol led atmosphere

o f  Hudson  Co ld  S to rage  and  E reeze r  Co rp .  i s  den ied .

STATE TAX COMMISSION


